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  general .............................................................................................. 11–54A—11–54C  

 express trusts 

  directors and other fiduciaries ...........................................................................11–54H  

  obligations of settlor, trustee or beneficiary ..................................... 11–54D—11–54E 

  third parties’ obligations ....................................................................11–54F—11–54G 

 governing law 

  changing ...............................................................................................................11–74  

  default of choice, in ..............................................................................................11–67 

  effects of ...............................................................................................................11–70  

 Hague Convention 

  application ............................................................................................................11–56  

  constructive and resulting trusts ...........................................................................11–62 

  governing effects of applicable law ......................................................................11–70   

  governing law in default of choice .......................................................................11–67 

  involuntary trusts ..................................................................................................11–60   

  mandatory rules ....................................................................................................11–80  

  matrimonial legislation and variation of trusts .....................................................11–71 

  overriding rules .....................................................................................................11–82 

  public policy, 

   trusts invalid under English law .....................................................................11–84  

  recognition, 

   third parties ....................................................................................................11–76   

  settlor’s choice of law ...........................................................................................11–65 

  timing.....................................................................................................................11–59  

  validity of trusts .................................................................................................11–70A 

  variation of trusts ..................................................................................................11–71  

  writing, trusts in ....................................................................................................11–61  

 lifetime settlements of foreign movables ....................................................................11–88  

 lifetime trusts 

  contractual rights ..................................................................................................11–52 

  shares in companies ..............................................................................................11–54  

 registration ..................................................................................................................11–79  

 trusts arising in relation to acquisition of property .................................11–54L—11–54M 

 trusts arising under contracts .................................................................... 11–54I—11–54K 

Fraud 

 property obtained by 

  rescission and rectification .....................................................................................7–27  

Fraud on a power 

 categories ..................................................................................................29–260—29–264 

 complainant 
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  powers of appointment .......................................................................................29–269 

 general principle ........................................................................................................29–256 

 powers within principle .............................................................................................29–272 

Hague Convention 

 application ...................................................................................................................11–56  

 constructive and resulting trusts ..................................................................................11–62 

 governing effects of applicable law ............................................................................11–70   

 governing law in default of choice ..............................................................................11–67   

 mandatory rules ...........................................................................................................11–80  

 matrimonial legislation and variation of trusts ............................................................11–71

   

 overriding rules ...........................................................................................................11–82 

 settlor’s choice of law .................................................................................................11–65 

 validity of trusts .......................................................................................................11–70A 

 variation of trusts ........................................................................................................11–71 

 writing, trusts in ..........................................................................................................11–61 

Hastings-Bass, principle in 

 see also Mistake 

 acting on wrong advice .............................................................................................29–248 

 advancements partially void for perpetuity .......................................................5–90, 31–21 

 appointment of new trustees .......................................................................................14–40 

 compensation ............................................................................................................29–250 

 discretion and equitable defences ........................................................29–250C―29–250E 

 examples ...................................................................................................................29–244 

 failure to exercise power ...........................................................................................29–252 

 fiduciaries other than trustees .......................................................................................4–60 

 general  ............................................................................29–229, 29–230, 29–238, 29–239 

 history of principle ....................................................................................29–240―29–243 

 locus standi ............................................................................................................29–250B 

 nature and seriousness of mistake or misapprehension ............................29–250, 29–250A 

 negative application only ..........................................................................................29–252 

 partial avoidance .................................................................................................... 29–250F 

 power exercisable with third party consent ...............................................................29–253 

 relief available .......................................................................................... 29–250F, 29–251 

 resettlement partially void for perpetuity ....................................................................32–21 

 scope of trustees’ duty ...............................................................................29–246―29–249 

 third parties, effect on ............................................................................................ 29–250E 

 tax consequence, mistake as to ...........................................4–60, 29–230, 29–239, 29–247 

 whether exercise void or voidable ............................................................................29–245 

 whether breach of duty requirement .........................................................29–246―29–249 

Hotchpot 

 inheritance tax, property subject to 

  before distribution date ......................................................................................28–10A  

 when applies ................................................................................................................28–02 

Income  

 see also Accumulations 

 apportionment pending conversion 
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  Howe v Lord Dartmouth .......................................................................................25–99 

  power to postpone sale or retain investments .....................................................25–102 

 capital, and ......................................................................................................25–01, 25–05 

 damages and equitable compensation .........................................................................25–47 

 expenses 

  discretion under Trustee Act 2000 .......................................................................25–67 

  generally .................................................................................................25–52—25–53 

  loss on business ....................................................................................................25–60 

  time apportionment ...............................................................................................25–69 

  trust administration .................................................................................25–61—25–66 

 land 

  receipt of fine on renewal of lease ........................................................................25–13 

 National Savings Certificates ...................................................................................25–44A 

 reversionary interests 

  non-application of rule in Re Earl of Chesterfield’s Trusts ................................25–121 

 shares 

  distribution of shares in other companies .............................................................25–31 

  enhanced scrip dividends ......................................................................................25–29 

  ordinary dividends ................................................................................................25–23 

  trustee controlling company .................................................................................25–40 

Inconsistent dealing 

 lawful recipients of trust property, by 

  agents holding trust property ................................................................................42–96 

  lawful agents of trustee de son tort .......................................................................42–86 

Indemnity of trustees 

 Assessment of costs under Civil Procedure Rules ..............................27–31, 21–75, 21–76 

 administration questions 

  role of trustee ........................................................................................................21–85 

 Beddoe applications 

  consultation with beneficiaries ...........................................................................21–130 

  evidence ..............................................................................................................21–124 

  other party a beneficiary .....................................................................................21–126 

  procedure ............................................................................................................21–124 

  urgent applications .............................................................................................21–132 

 breach of trust proceedings 

  successful defence by trustee ................................................................................21–98 

 construction proceedings 

  costs of beneficiaries ............................................................................................21–82 

  costs of appeal ......................................................................................................21–84 

  prospective costs order for beneficiaries ..............................................................21–83 

  trustee’s role and costs ..........................................................................................21–81 

 constructive trustees ....................................................................................................21–28 

 interest  ........................................................................................................................21–43 

 proceedings seeking court’s assistance 

  Law of Property Act 1985, provisions of .............................................................21–89 

 removal of trustees, proceedings for .........................................................................21–102 

 statutory right of indemnity, exclusion, restriction or enhancement of ......................21–08 

 third party proceedings, cost of 
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  position between trustee and third party ...............................................................21–51  

 trust proceedings, costs of 

  adverse proprietary claim ...................................................................................21–108 

  assessment ............................................................................................................21–78 

  beneficiaries’ costs ...............................................................................................21–77 

  claims under insolvency legislation ....................................................................21–107 

  construction proceedings ........................................................................21–79―21–84 

  disclosure of information to beneficiaries ................................................21–91, 23–05 

  money laundering claims ....................................................................................21–109 

  statutory provisions as to trustee’s costs ..............................................................21–71 

 trust property, out of 

  charge or lien on property .....................................................................................21–33 

  fiscal liabilities .....................................................................................................21–18 

  liability in contract ................................................................................................21–11 

  property or income subject to the charge or lien  .................................................21–34 

  subrogation and rights of creditors ........................................................................21–38 

   where unable to enforce trustee’s personal liability .......................................21–41 

Injunctions 

 breach of trust 

  interim injunctions to preserve trust property ...........................................38–09, 38–11 

  irremediable damage not threatened .....................................................................38–11 

Insolvency of trustee 

 breach of trust 

  preferences ............................................................................................................22–50 

  proof for liability for .....................................................................22–36, 22–39, 22–48 

  voluntary arrangements ........................................................................................22–35 

 exercise of trusteeship 

  administrative receivers ........................................................................................22–05 

  administrators .......................................................................................................22–04 

  costs of insolvency practitioner ................................................................22–06, 22–07  

  liquidator ..............................................................................................................22–03  

 indemnity, effect on right of 

  creditors benefiting ...............................................................................................22–24 

  nature of right .......................................................................................................22–20 

  priorities between creditors ......................................................................22–29, 22–31 

  recoupment from beneficiaries .................................................................22–32, 22–33 

 trust property, effect on 

  arrangements .....................................................................................................22–12A 

  corporate trustees ....................................................................................22–11—22–12 

  individual trustees ...................................................................................22–08—22–10 

  trustee with beneficial interest ..............................................................................22–15 

Interpretation of trusts 

 assisted fertilisation, in case of, 

  effect of provisions .............................................................................................. 6–19E 

  father or other parent ............................................................................ 6–19C—6–19D 

  meaning of “mother” ...........................................................................................6–19B 

  statutory provisions .............................................................................. 6–19A—6–19E 
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 children, for 

  adopted children .........................................................................................6–29—6–30   

  assisted fertilisation, rules in case of .................................................... 6–19A—6–19E 

  child legitimate by law of parents’ domicile ..........................................................6–14 

  common law, construction of gifts at .....................................................................6–14 

 Human Fertilisation and Embryology Act 2008 ......................................... 6–19A—6–19E 

 settlements 

  ambiguity ................................................................................................................6–11 

  meaning of words, evidence of ...............................................................................6–07 

  paroi evidence rule .................................................................................................6–03 

  surrounding circumstances, evidence of .................................................................6–08 

 statutory trusts 

  application of general statutory trust provisions......................................................6–54 

  generally .................................................................................................................6–53 

 technical and statutory rules ..........................................................................................6–01 

Investment 

 exercise of powers 

  beneficiaries with different interests ....................................................................35–74 

  diversification .......................................................................................................35–70 

  excluding ulterior purposes ......................................................................35–63, 35–70 

  fiduciary nature of power .....................................................................................35–62 

  review of investments ...........................................................................................35–77 

 express powers 

  investment in companies ......................................................................................35–25 

  investments as trustees see fit ...............................................................................35–16 

 land 

  exclusion from statutory general power .............................................................35–123 

  what land may be acquired under statutory power ..............................................35–127 

 mortgage, on 

  trustees’ solicitor ................................................................................................35–119 

 statutory powers  

  exclusion of land from general power ................................................................35–123 

  general power under Trustee Act 2000 ................................................................35–02 

 variation or sale of investments ..................................................................................35–42 

Judicial trustees 

 administration by ........................................................................................................19–07 

 application ...................................................................................................................19–04 

 appointment 

  eligible persons .....................................................................................................19–05 

  terms .....................................................................................................................19–06 

 creation of ...................................................................................................................19–01 

 remuneration ...............................................................................................................19–06 

Jurisdiction 

 common law, at 

  appropriate forum ...................................................................................11–14—11–16 

  forum of administration, meaning of ...............................................................11–10(2) 

  jurisdiction clauses,  
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   effect of  ................................................................................ 11–11(1)— 11–11(6) 

   scope of .................................................................................... 11–10(2), 11–10(3) 

   variation of .....................................................................................................11–12 

  person of defendant ..............................................................................................11–06 

  subject matter ....................................................................................................11–07A 

 English court 

  jurisdiction at common law ..................................................................................11–06 

 European legislation 

  defendant’s domicile ................................................................................11–20, 11–24 

  stay of proceedings ...............................................................................................11–25 

  three regimes ........................................................................................................11–18 

 exclusive jurisdiction clauses 

  European regimes, under .......................................................................11–23, 11–23A 

 forum conveniens ........................................................................................................11–14 

 forum non conveniens .................................................................................................11–15 

 jurisdiction clauses 

  construction .....................................................................................................11–10(3) 

  effect ............................................................................................ 11–11(1)— 11–11(6) 

  variation of judicial forum ....................................................................................11–12  

 lis alibi pendens ..........................................................................................................11–16 

 service out of jurisdiction 

  challenging service ...............................................................................................11–35  

  constructive trustee liabilities ............................................................11–32—11–32(2)  

  European rules, under ...........................................................................................11–27  

  express trusts .....................................................................................11–31—11–31(4)  

  grounds, general .................................................................... 11–28, 11–30—11–30(3) 

  grounds, specific to trusts .....................................................................................11–29 

  injunctions ............................................................................................................11–33 

  non-European cases ................................................................................11–34—11–35 

  situs rules ..............................................................................................................11–43 

  trusts created by contract ...................................................................................11–32A  

 submission to jurisdiction 

  consequences of trustees submitting to foreign jurisdiction .................................11–37  

  defendant present ..................................................................................................11–26  

 trusts domiciled in England 

  constructive trusts ..............................................................................................11–21C 

  statutory provisions ............................................................. 11–21,  11–21A—11–21B 

Knowing receipt 

 basis of liability 

  restitution basis .....................................................................................................42–29 

 change of position, whether defence available ...........................................................42–73 

 constructive trusts .......................................................................................................44–55 

 contribution ..............................................................................................................42–73A 

 development of remedy ...............................................................................................42–21 

 interest, whether compound ........................................................................................42–71 

 knowledge generally, requirement of 

  application to knowing receipt ...............................................................42–55—42–57 

  company’s knowledge ..........................................................................................42–52 
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  property claimed to be trust property ...................................................................42–65 

  time for determining knowledge ..........................................................................42–64 

  transactions involving breach of trust ...................................................................42–61 

 locus standi ..............................................................................................................42–29A 

 measure of personal accountability .............................................................................42–71 

 personal and proprietary remedy .................................................................................42–24 

 profit, receipt of ..............................................................................................20–53, 42–33 

 property subject to trust, requirement of 

  company property .................................................................................................42–32 

  profit subject to constructive trust ............................................................20–53, 42–33 

 receipt by defendant, requirement of 

  defendant’s agent or nominee ...............................................................................42–43  

  defendant’s company ............................................................................................42–43 

  receipt by subsidiary company .............................................................................42–44  

 receipt for defendant’s benefit, requirement of 

  receipt by trustees of special trust ........................................................................42–47 

 transfer by trustee, requirement of ..............................................................................42–35 

 transfer in breach of trust, requirement of 

  breach by company directors ................................................................................42–38 

  receipt of property under contract entered into by company ................................42–39 

Land 

 bankrupt beneficiaries interested in land 

  exceptional circumstances ....................................................................................37–73 

  rights of occupation after bankruptcy ...................................................................37–74 

 investment in 

  exclusion from statutory general power .............................................................35–123 

Lawful departure from trusts 

 and see Variation of trusts 

 inherent jurisdiction 

  compromises .........................................................................................................45–10 

  emergency powers of administration ....................................................................45–05  

 management and administration 

  expediency ............................................................................................................45–13 

  management or administration .............................................................................45–16 

   appointment of new trustees ...................................................................45–16(10) 

   inheritance tax liabilities, incidence of ...................................................45–16(12) 

   meetings of beneficiaries ........................................................................45–16(11) 

   payments to beneficiaries ..........................................................................45–16(9) 

   power of sale .............................................................................................45–16(5) 

   powers of appropriation ................................................................36–66, 45–16(1) 

   purchase of beneficial interests .................................................................45–16(3) 

  procedure ..............................................................................................................45–19 

  settled land ............................................................................................................45–18 

Lease 

 reversion, purchase of by trustee 

  application of rule to partners ...............................................................................20–16  

  extension of rule to ...............................................................................................20–07 
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 termination of secure tenancy by one trustee, effect of ...............................................29–69  

Limitation of actions 

 beneficiaries 

  action by ...............................................................................................................44–31 

  effect of barring one beneficiary ..........................................................................44–38 

  personal representatives, action against ................................................................44–45   

 constructive trusts and similar liabilities 

  Diplock claims ......................................................................................................44–60 

  dishonest assistance ................................................................................44–56—44–57 

  generally ...............................................................................................................44–49  

  knowing receipt ....................................................................................................44–55 

 fraud and retention of trust property 

  laches ....................................................................................................................44–15  

 future interests in land 

  adverse possession ..............................................................................................44–114 

  registered land generally ................................................................................44–109(2) 

 limitation periods, extension and postponement of 

  deliberate concealment .......................................................................................44–135 

  discovery and diligence ......................................................................................44–141 

  fraud ....................................................................................................................44–132 

Locus standi 

 actions against third parties not for breach of trust 

  administration action by beneficiaries ..................................................................43–04 

  bare trust ...............................................................................................................43–03 

  derivative actions by beneficiaries .......................................................................43–05 

  trustees as proper claimants ..................................................................................43–01 

 breach of trust action against trustees 

  beneficiaries with equitable vested or contingent interest ....................................39–68 

  objects of discretionary trusts and fiduciary powers ............................................39–69 

 dishonest assistance .................................................................................................40–13A  

 Hastings-Bass principle, under ..............................................................................29–250B 

 knowing receipt ........................................................................................................42–29A 

 Maintenance, powers of 

 accumulations 

  modification or exclusion of section 31 of Trustee Act 1925 .............................. 31–06 

  reduction in age of majority .................................................................................31–05   

  under section 31 of Trustee Act 1925....................................................................31–12 

 adult beneficiaries with vested interest 

  payment of income to ...........................................................................................31–17 

 allocation of income to minor beneficiary ..................................................................31–08 

 circumstances to be considered ................................................................................31–09A 

 intermediate income, 

  pecuniary legacies ....................................................................................31–26, 31–26 

  testamentary gifts not within section 175 of Law of Property Act 1925 ..............31–22 

  testamentary gifts within section 175 of Law of Property Act 1925 ....................31–21  

Management and administration, section 57 of Trustee Act 1925 

 expediency ..................................................................................................................45–13 
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 management or administration ....................................................................................45–16 

   appointment of new trustees ...................................................................45–16(10) 

   inheritance tax liabilities, incidence of ...................................................45–16(12) 

   meetings of beneficiaries ........................................................................45–16(11) 

   payments to beneficiaries ..........................................................................45–16(9) 

   power of sale .............................................................................................45–16(5) 

   powers of appropriation ............................................................................45–16(1) 

   purchase of beneficial interests .................................................................45–16(3) 

 procedure .....................................................................................................................45–19 

 settled land ..................................................................................................................45–18 

Minors 

 and see Children 

 settlors, as ......................................................................................................................2–04  

 trust with foreign element ..........................................................................11–99—11–99C  

Mistake 

 see also Hastings-Bass, principle in, Rectification and Rescission 

 exercise of powers 

  circumstances dependent on duties owed by fiduciaries .................29–240—29–254B 

  exercise void....................................................................................................... 29–249 

  general ..................................................................................................29–229, 29–230 

  legal effect of exercise, principle not restricted to ...........................29–244—29–244A 

 settlor, mistake by 

  nature of ..................................................................................................................4–58 

  rectification .............................................................................................................4–63 

  rescission ........................................................................ 4–58, 4–64, 29–231―29-233 

Mutual wills 

 general principle 

  examples ...............................................................................................................10–36  

  means of taking effect ..............................................................................10–54, 10–56 

  property affected .....................................................................................10–50—10–51 

 requirements 

  formalities .............................................................................................................10–43  

  need for agreement ...............................................................................................10–38 

  no need for wills to follow agreement ..................................................................10–41  

 testators’ obligations .....................................................................................10–50—10–51  

National Savings Certificates 

 income from .............................................................................................................25–44A 

Negligence 

 beneficiaries’ claims 

  assumption of responsibility to beneficiaries .......................................................43–08 

  generally ...............................................................................................................43–06 

  physical damage to trust property .........................................................................43–11 

Pension funds 

 rule against perpeetuities 

  advancements ......................................................................................................5–94A  

  nominations .........................................................................................................5–94A  
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  Perpetuities and Accumulations Act 2009, under ..................................5–93A, 5–94A  

Perpetuities, rule against 

 administrative powers ...................................................................................................5–91 

 application to trusts .......................................................................................................5–35  

 child-bearing age 

  statutory provisions ...................................................................................5–60, 5–61A  

 class gifts 

  after-born spouses ...................................................................................................5–72  

  ages over twenty-one, gifts at .................................................................................5–70 

  excluding members to save ....................................................................................5–71 

  exclusion of class members to avoid remoteness ................................................5–71A   

 construction of trust 

  inalienability, rule against ......................................................................................5–98  

 exceptions 

  2009 Act, under ...................................................................................................5–92A  

 lives in being for common law period 

  no lives expressly chosen .......................................................................................5–41  

 pension funds, treatment of 

  advancements ......................................................................................................5–94A  

  nominations .........................................................................................................5–94A  

  under 2009 Act .......................................................................................5–93A, 5–94A  

 perpetuity period 

  alternative periods ..................................................................................................5–37 

  start ......................................................................................................................5–37G 

  traditional perpetuity period ...................................................................................5–36 

  under 2009 Act ......................................................................................5–37F—5–37G 

 powers of appointment, application to, 

  advancements .............................................................................................5–90, 32–21  

  definitions of “power of appointment” ................................................. 5–84B—5–84C 

  general and special powers distinguished ............................................................5–85A 

  general powers .............................................................................5–86—5–86A, 30–10 

  intermediate powers .............................................................................................30–39 

  special powers .............................................................................5–89—5–89A, 30–16 

  statutory provisions ................................................................................................5–85  

 pre-commencement instruments, application of 2009 Act to 

  conditions for exercise of trustees’ power ...........................................................5–37B 

  effect of exercise of trustees’ power .................................................................... 5–37E 

  fiduciary nature of trustees’ power ......................................................................5–37C 

  mode of exercise of trustees’ power ....................................................................5–37C 

  trustees’ power to apply 2009 Act .......................................................................5–37A 

  which trustees exercise power .............................................................................5–37D 

 statutory provisions 

  application of 2009 Act ........................................................................ 5–35B—5–35H 

  estates or interests subject to condition precedent ............................................... 5–35F 

  estates or interests subject to condition subsequent .............................................5–35G 

  powers of appointment ........................................................................................5–35H 

  successive estates or interests .............................................................................. 5–35E 

  three regimes .......................................................................................................5–35A  



 
 

INDEX 

 
______________________________________________________________________________________ 

New Square Chambers ■ 12 New Square, Lincoln’s Inn, London WC2A 3SW ■ T +44 (0)20 7419 8000 

23 

 subsequent trusts 

  contagion, invalidity by ...........................................................................5–78—5–78A 

 terminable interests ........................................................................................5–84—5–84A   

 variation of trusts, effect on ...........................................................................5–35C, 45–57 

 wait and see rule 

  2009  Act, under ..................................................................................................5–38A  

  application ..............................................................................................................5–38 

Personal representatives 

 appointment of new trustee in place of .......................................................................15–15  

Persons lacking mental capacity 

 definitions of lack of capacity .....................................................................................16–08  

 ending trust ......................................................................................................24–15, 24–16 

 settlor, as ........................................................................................................2–09—2–10B 

 trustees 

  appointment at instance of beneficiaries ..................................................16–24, 16–25  

  definitions of lack of capacity ..............................................................................16–08  

  effect of lack of capacity on trusteeship ...............................................................16–01  

  jurisdiction of Court of Protection ........................................................................16–28 

  retirement without new appointment ....................................................................16–28   

 variation of trusts ...........................................................................................2–10B, 45–39 

Powers 

 absolute beneficiary, trustee for ....................................................................................1–25 

 court, control by 

  appointment of trustees .......................................................................................29–315 

  attack on actual exercise ................................................................................29–302(5) 

  disclosure to beneficiaries ......................................................................23–20, 29–314 

  exceptions to non-intervention principle ............................................29–314—29–315 

  extent of trustees’ powers ...................................................................................29–293 

  non-intervention principle ....................................................................29–306, 29–308 

  surrender of discretion ........................................................................29–299—29–300 

 defective execution of 

  beneficiaries of trust entitled to formal exercise ................................................29–183 

  persons able to invoke jurisdiction .....................................................29–188—29–189 

 donees, duties of 

  act responsibly and in good faith ........................................................29–140—29–141 

  beneficiaries’ wishes and needs ..........................................................................29–155 

  facts disputed ...................................................................................................29–159A 

  judgment as to state of facts ...............................................................................29–130 

  judicious encouragement ....................................................................................29–157 

  natural justice, inapplicability of rules of .............................................29–123, 29–155 

  other fiduciaries ..................................................................................................29–165 

  settlor’s wishes ...................................................................................29–150—29–151 

  take only relevant matters into account ...........................................29–147—29–159A 

 equitable ......................................................................................................................29–06  

 excessive execution 

  general ................................................................................................................29–217 

 exercise of 
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  bankruptcy of donee .............................................................................................29–79 

  capacity .................................................................................................................29–74 

  fettering exercise of fiduciary power ..................................................29–205—29–206 

  more than one donee ...........................................................................................29–209 

  no one capable ......................................................................................................29–82 

  time for ...............................................................................................29–205—29–210 

  time limits ...........................................................................................................29–196 

  unanimity for ...........................................................................29–62A—29–63, 29–69  

 fiduciary ......................................................................................................................29–17 

 hybrid or intermediate, validity of ................................................................................4–32 

 legal  ........................................................................................................................29–06 

 manner of exercise of 

  formalities required ..............................................................................29–168, 29–170 

  implied exercise ..................................................................................29–176—29–177 

  partial invalidity .................................................................................................29–251 

  preconditions to exercise .................................................................................29–171A 

 mistake 

  see also Hastings-Bass, principle in and Mistake 

  circumstances dependent on duties owed by fiduciaries .................29–240—29–254B 

  exercise void .......................................................................................................29–249 

  legal effect of exercise, principle not restricted to ...........................29–244—29–244A 

 perpetuities, application of rule against, 

  advancements .........................................................................................................5–90  

  definitions of “power of appointment” ................................................. 5–84B—5–84C 

  general and special powers distinguished ............................................................5–85A 

  general powers .............................................................................5–86—5–86A, 30–10 

  intermediate powers .............................................................................................30–39 

  special powers .............................................................................5–89—5–89A, 30–16 

  statutory provisions ................................................................................................5–85  

 reasons for decisions 

  no general duty to give .......................................................................................29–210 

 release  ........................................................................................................29–285, 29–287 

 self dealing by trustee, dispositive powers 

  bad timing ........................................................................................................20–132A 

  construction of power and self dealing rule ........................................................20–129 

  exclusion of rule where trustee does not place himself in position of conflict....20–132 

  express and implied exclusion of rule ................................................................20–132 

 third party powers 

  consent dispensed with .........................................................................................29–50 

  donee, nature of ......................................................................................29–40—29–41 

  express terms of settlement ..................................................................................29–37 

  generally ...............................................................................................................29–35 

  trustees’ consent required .....................................................................................29–49 

 trust power.  See Appointment, powers of 

Presumption of advancement 

 abolition of .......................................................................................................9–03A, 9–22  

 purchase by father in name of child ..............................................................................9–22 

 purchase by mother in name of child ............................................................................9–30 
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 purchase in name of partner ..........................................................................................9–31 

 presumption of resulting trust, and ............................................................................9–03B  

 stepchildren and children-in-law ...................................................................................9–29 

 wife or fiancée ...............................................................................................................9–25  

Proceeds of crime 

 see also Customer due diligence; Terrorist property 

 acquisition, use and possession 

  defences ................................................................................................................46–25  

 arrangement .................................................................................................................46–18 

 civil recovery 

  application for interim receiving order or property freezing order .....................46–140 

  general exceptions ..............................................................................................46–138 

  generally .............................................................................................................46–130  

  legal expenses .....................................................................................................46–143 

  proceedings for recovery orders .........................................................................46–139 

  receivers ..............................................................................................................46–141 

  recoverable property ...........................................................................................46–133 

  restrictions on dealing ........................................................................................46–142 

 concealing 

  defences ................................................................................................................46–29 

 confiscation 

  receiver, appointment of ..................................................................................46–145A 

  restraint orders ....................................................................................46–144—46–147 

  tainted gift ...........................................................................................................46–144 

  third parties, effect on .........................................................................................46–144 

  trust property, availability for defence ...............................................................46–145 

 criminal conduct 

  overseas conduct ...................................................................................................46–13 

 criminal property 

  offender’s state of mind ........................................................................................46–17 

 disclosure 

  defences under 2002 Act ..................................................................46–51(1)— 46–52 

 duties under 2002 Act ........................................................................ 46–50(2)— 46–50(4) 

 duties under Terrorism Act 2000 ............................................................46–53— 46–53(2) 

 guidance for trustees 

  discovery of criminal property ...........................................................................46–126  

  industry and professional bodies, by ............................................46–117— 46–118(3) 

 principal legislation ............................................................................... 46–03(1), 46–03(3) 

 restraint orders ..........................................................................................46–144—46–147 

 tipping off 

  application of offence ...........................................................................................46–55 

  Proceeds of Crime Act 2002, under .......................................................46–56—46–57 

 Terrorism Act 2000 .....................................................................................................46–58  

Proprietary estoppel 

 common intention, and ......................................................................................9–80—9–81 
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Protector 

 breach of duty, liability for .........................................................................................39–17 

 removal of ...................................................................................................................29–41 

Public Trustee 

 application to court .....................................................................................................19–29  

 appointment 

  notice of ................................................................................................................19–18  

 fees and expenses ........................................................................................................19–45  

 general powers ............................................................................................................19–09  

 investments by ............................................................................................................19–36  

 office of .......................................................................................................................19–08  

 religious or charitable purposes, trusts for ..................................................................19–12  

Purpose trust 

 beneficiary principle .....................................................................................................4–38  

 identifiable persons, for .................................................................................................4–39  

 methods of achieving settlor’s wishes 

  legislation in other jurisdictions .............................................................................4–48  

 unincorporated associations 

  gifts to members .....................................................................................................4–49  

Quistclose trusts 

 loans creating trust 

  circumstances where no Quistclose trust ................................................................8–46 

 payments other than loans to pay debts .........................................................................8–57 

 testamentary gifts intended to carry beneficial ownership ............................................8–39 

 third party having beneficial interest ............................................................................8–55 

Receiver 

 administrative receivers 

  insolvency of trustee .............................................................................................22–05 

 appointment 

  court reluctant to appoint ......................................................................................38–32 

  release of funds from trust structure, for ..............................................................38–32 

  trust estate unprotected .............................................................................38–30, 38–31 

  trustee guilty of misconduct or insolvent .................................................38–34, 38–35 

 civil recovery, proceeds of crime ..............................................................................46–141 

 confiscation, proceeds of crime .............................................................................46–145A 

Rectification 

 development of ..............................................................................................................4–55 

 ignorance or mistake, on grounds of 

  court’s discretion to order rectification ..................................................................4–63 

  mistake as to tax consequences ..............................................................................4–60 

 nature of mistake ...........................................................................................................4–58 

 main purpose of .............................................................................................................4–53 

 settlement executed by way of bargain .........................................................................4–66 
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 court by 
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  reasons for removal ..............................................................................................13–54 

 express power or provision, under ..............................................................................13–44 

Remuneration of trustees 

 order of court 

  inherent jurisdiction ............................................................................................20–175 

  work already done ..............................................................................................20–176 

Rescission 

 burden on person seeking ..............................................................................................4–64 

 cancellation ...................................................................................................................4–70 

 development of ..............................................................................................................4–55 

 ignorance or mistake, on grounds of 

  mistake as to tax consequences ..............................................................................4–60 

  nature of mistake ....................................................................................................4–58 

 main purpose of .............................................................................................................4–53 

 settlement executed by way of bargain .........................................................................4–66 

 undue influence .............................................................................................................4–68 

Resulting trusts 

 beneficial interest in income, failure of, 

  acceleration, effect of .............................................................................................8–37 

  subsequent interest .................................................................................................8–34 

  unborn persons, trusts for .......................................................................................8–36 

  vested but defeasible interests and contingent interests .........................................8–35 

 circumstances in which does not arise ...........................................................................8–30 

 classification 

  theories ...................................................................................................................7–07 

  twofold ....................................................................................................................7–05 

 dispositions failing to exhaust beneficial interest, 

  general principle ......................................................................................................8–02 

  trusts that fail for perpetuity ...................................................................................8–04 

  surplus assets and surplus income ..........................................................................8–08 

 gratuitous dispositions raising presumption of, 
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 presumption of 

  abolition of presumption of advancement, and ...................................................9–03B 
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 presumption of advancement 
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  purchase by father in name of child .......................................................................9–22 

  purchase by mother in name of child .....................................................................9–30 

  purchase in name of partner ...................................................................................9–31 
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  generally .................................................................................................................9–16 

  presumption as to personalty ..................................................................................9–20   

  provision of purchase money 

   provision as purchaser ......................................................................................9–47 

 purchase money, contributions to 

  mortgage payments .................................................................................................9–61 

  purchase in joint names ..........................................................................................9–58 

  quantification where resulting trust analysis applies ..............................................9–60 

 rebuttal of presumptions 

  improper purposes ..................................................................................................9–37 

  subsequent acts and declarations ............................................................................9–36 

 to whom property results, 

  residuary gifts affecting general or specific gifts in testamentary dispositions ......8–16 

  residuary gifts affecting residuary gifts in testamentary dispositions ....................8–14 

  transfer between settlements ...................................................................................8–20 

Retirement of trustee 

 compulsory 

  enforcement of directions .....................................................................................13–35 

  vesting of trust assets ............................................................................................13–42 

 voluntary 

  consent to appointment of new trustee .................................................................13–07 

Revocation, powers of 

 fiduciary, whether ........................................................................................................30–74 

Saunders v Vautier 

 rule in  ............................................................................................................24–07, 24–08 

Secret trusts 

 acceptance .....................................................................................................................3–87 

 classification 

  express or constructive ...........................................................................................3–80 

 death of secondary donee ..............................................................................................3–94 

 generally ........................................................................................................................3–77 

Settled land 

 conveyancing ..............................................................................................................37–83 

 court, powers of under s.57 Trustee Act 1925 ............................................................45–18 

 exercise of powers 

  overriding qualifications .....................................................................................37–102 

  person entitled to possession ....................................................................37–92, 37–97 

 powers of sale and exchange, 

  price ....................................................................................................................37–188 

 power to direct mode of application of capital money ..............................................37–292 

 trusts for sale, and 

  from 1926 to 1966 ................................................................................................37–01 

 trusts of land 

  1996 Act ...............................................................................................................37–02 

Settlements 
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 transfer between ............................................................................................................8–20  

 will, and .........................................................................................................................1–14  

Settlor 

 express trust, by 

  lacking mental capacity ...........................................................................2–09—2–10B 

  minors .....................................................................................................................2–04 

 retaining powers 

   whether sham ..........................................................................................................4–25 

  whether will ............................................................................................................1–14 

Sham 

 alter ego trust, and .........................................................................................................4–27 

 effect of finding a sham ................................................................................................4–23 

 general principle ............................................................................................................4–19 

 intention ........................................................................................................................4–20 

 practical considerations .................................................................................................4–27 

 settlors retaining powers ...............................................................................................4–25 

 trustees’ involvement in ................................................................................................4–22 

Shares 

 acquisition 

  beneficial interests of two or more persons ............................................................9–48 

 income 

  distribution of shares in other companies .............................................................25–31 

  enhanced scrip dividends ......................................................................................25–29 

  ordinary dividends ................................................................................................25–23 

 lifetime trusts 

  shares in companies ..............................................................................................11–54 

 sale 

  seller under specifically enforceable contract ......................................................10–09 

 transfer to trustees ...........................................................................3–25, 3–41, 3–42, 3–45 

 trust property, as 

  company limited by guarantee ................................................................................2–35 

Simple trust 

 derivative action ..........................................................................................................43–03 

 sub-nominees ................................................................................................................1–31 

 sub-trusts of absolute trusts ...........................................................................................1–31 

Tenant for life 

 powers of 

  fetter on ...............................................................................................................37–146 

Terrorist property 

 laundering property .....................................................................................................46–47 

 prior consent and disclosure as defence ...................................................................46–47A 

 proscribed organisations .............................................................................................46–39 

Trust 

 bringing to an end 

  capacity .....................................................................................................24–15, 24–16 
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  new trusts, declaring .............................................................................................24–21 

  objects of dispositive powers ................................................................................24–13 

  persons interested .................................................................................................24–12  

  principle not applying, when ........................................24–12—24–13, 24–15—24–17 

  Saunders v Vautier rule ............................................................................24–07, 24–08 

  special cases .........................................................................................................24–17 

  special trust, conversion to simple trust ...................................................24–07, 24–08 

  trustee’s position ...................................................................................................24–09 

  trustees’ discretions ..............................................................................................24–21 

 definition ...................................................................................................1–01, 1–04, 1–07 

Trust corporation 

 meaning .......................................................................................................................19–52 

Trust for sale 

 from 1926 to 1966 .......................................................................................................37–01 

 postponement of sale ...................................................................................................37–09 

Trust of land 

 1996 Act ......................................................................................................................37–02 

 beneficiaries, rights of 

  bankrupt beneficiaries ............................................................................37–72—37–74 

  court’s powers ......................................................................................................37–67 

  procedure ..............................................................................................................37–76 

  right to occupy trust land ..............................................................37–57, 37–62, 37–67 

  “settled land” ........................................................................................................37–07 

  supervision by court .............................................................................................37–70 

 title guarantees ............................................................................................................37–50 

 trustees, powers of 

  consent to exercise of trustees’ functions .............................................................37–31 

Trust property 

 administrative duties of trustees 

  proceedings to get in .............................................................................................34–21 

  repairs ................................................................................................................34–45A 

  shares .................................................................................................................34–50A 

 conveyance or transfer, right to call for 

  trust shareholdings ................................................................................................24–05  

 confiscation, proceeds of crime 

  receiver, appointment of ..................................................................................46–145A 

  restraint orders ....................................................................................46–144—46–147 

  tainted gift ...........................................................................................................46–144 

  third parties, effect on .........................................................................................46–144 

  trust property, availability for defence ...............................................................46–145 

 personal remedies against recipients 

  generally ...............................................................................................................42–01 

 purchase by trustee 

  concurrence of some but not all beneficiaries ......................................................20–98 

  non-concurring adult beneficiaries .....................................................................20–102 
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 recovery of money paid by mistake 
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  claim in equity by trustee ..................................................................................... 42–07 

 shares in company limited by guarantee .......................................................................2–35 

Trustee de son tort 

 agents of 

  inconsistent dealing by .........................................................................................42–86 

 generally ......................................................................................................................42–74 

 liability limited to property received ...........................................................................42–76 

Trustees 

 appointment 

  see Appointment of trustees 

 beneficial interest, purchase of from beneficiary 

  fair dealing rule ..................................................................................................20–136 

 distribution of trust fund 

  insurance ...............................................................................................................26–06 

  liability for incorrect distribution ......................................................................26–04A 

 exercise of dispositive powers 

  bad timing engaging self-dealing rule .............................................................20–132A 

  construction of power .........................................................................................20–129 

  exclusion of self-dealing rule ...............................................................20–131, 20–132 

 indemnity 

  see Indemnity of trustees 

 insolvency 

  see Insolvency of trustees 

 new trustees 

  consent by person empowered to appoint .............................................................13–07 

  indemnities to outgoing trustees ...........................................................................12–42 

  investigation of breaches of trust by predecessors ...............................................12–41 

 removal 

  see Removal of trustees 

 remuneration 

  see Remuneration of trustees 

 transactions with third parties, profits from 

  allowance for skill and labour ..............................................................................20–30 

  bribes and commissions  

   attorney, received by ...................................................................................44–64A 

   remedies against other party ..........................................................................20–38 

    remedies against trustee .................................................................................20–36 

  connected company, profit made by .....................................................................20–49  

  constructive trust,  

   when imposed ................................................. 20–28A―20–28B, 41–51― 41–52 

   distinction from personal accountability .........................................20–28C, 20–53  

  indemnity insurance policy ...................................................................................41–88 

  lease, destruction of ............................................................................................41–113 

  lease, renewal of 

   Keech v Sandford ...........................................................................................20–03 

   partners ...........................................................................................................20–16 

   remedy of constructive trust ............................................................20–19, 20–28B 

  limitation period ......................................................................44–62―44–63, 44–64A 
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  making new products out of raw material ............................................................41–92 

  personal accountability, remedy of ...................................................... 20–28A, 20–-29 

  overdraft, purchasing assets with aid of .............................................................41–108 

  remunerative employment with third party ..........................................................20–39 

  third party, participation by ..................................................................................20–53 

 participation in breach of fiduciary duty .....................................................................20–53     

Trustees of land 

 powers 

  consent to exercise of trustees’ functions .............................................................37–31 

 title guarantees ............................................................................................................37–50   

Uncertificated holdings 

 CREST system ............................................................................................................34–67  

Unincorporated associations 

 gifts to members ............................................................................................................4–49  

 surplus assets 

  dormant associations ..............................................................................................8–63  

Unjust enrichment 

 proprietary remedy 

  defence of change of position ...............................................................................41–57 

Unlawful trusts 

 conditions in restraint of marriage ................................................................................5–13 

 presumption of advancement ........................................................................................5–32 

 proposals for reform ......................................................................................................5–30 

Variation of trusts 

 and see Management and administration, section 57 of Trustee Act 1925 

 benefit 

  creation of interest in favour of surviving spouse .............................................45–66A 

  tax mitigation ........................................................................................................45–56 

  moral obligation ...................................................................................................45–82 

 court’s powers 

  variation or revocation not resettlement ...............................................................45–54 

 incapacity 

  adult beneficiaries lacking mental capacity ..........................................................45–39 

 jurisdiction to vary ......................................................................................................45–31 

 non-financial considerations ...........................................................................45–80, 45–82 

 persons becoming entitled to interest ..........................................................................45–45 

 procedure 

  costs ....................................................................................................45–103—45–104 

  defendants’ response and evidence ......................................................................45–97 

  interlocutory procedure ........................................................................................45–98 

  order ....................................................................................................................45–101 

  parties to be joined ...............................................................................................45–89 

  persons who need not be joined ............................................................................45–90 

  substantive hearing ...............................................................................................45–99 

 perpetuities and accumulations, effect on ........................................ 5–35C, 5–100B, 45-57 
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 settlement under Mental Capacity Act 2005, of .........................................................2–10B 

Vesting declarations 

 obligation to vest trust property 

  obligations under general law ............................................................................17–01A 

  statutory obligations .............................................................................................17–01 

  trust papers and information ..............................................................................17–01B 

Vesting orders 

 introduction .................................................................................................................18–01 
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 specific performance, orders for 

   consequential vesting ...........................................................................................18–09 

Wills 

 and see Mutual wills 

 contract to make ..................................................................................10–59, 10–61, 10–65 

 Mental Capacity Act 2005, under ....................................................................2–10, 2–10A 

 settlement as ..................................................................................................................1–14 

   


