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Sell Your Car With Us Limited v Sareen
Cases of fraudulent diversion of monies by means of
imposter emails are frequently in the press. The legal
consequences of such a fraud for the genuine parties
to the transaction are less frequently examined.
The case of Sell Your Car With Us Limited was heard
before ICJ Burton as an application to restrain presentation of a winding-up petition. Mr Sareen, had contracted with the Company to sell his Maserati Levante.
The car was sold and under the terms of the contract
the Company became obliged to pay Mr Sareen
£51,800.
A third party then fraudulently intercepted the email
exchanges between Mr Sareen and the Company and
directed the Company to send £30,000 to another
bank account. Mr Sareen served a statutory demand.
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The Company contended that there was a
genuine and substantial dispute between
the parties. It was said that there was an
implied term of the contract that Mr Sareen
would take reasonable care over the security of his email communications. There was
also said to have been an implied representation that Mr Sareen had reasonable control over the security of his email communications. The Company stated that it was inherently more likely that Mr Sareen’s email
had been compromised than that its had
been (notwithstanding that its server had
been recently compromised).
The court concluded that there was no basis
on the grounds of business efficacy for implying a term that Mr Sareen would take
reasonable care over the security of his
email account. The contract could function
without such a term being implied.
In respect of the implied representation argument, when Mr Sareen provided his email
address, he was representing no more than
that he was contactable at that address. The
Company did not refer in the documentation
to the customer representing that they had
reasonable security controls over the email
account. In addition there was no evidence
that the Company relied on any representation or that it was untrue.
Although the threshold for establishing that
a cross-claim is genuine and substantial
was not a high one the Company’s cross-

claims did not cross that threshold. In the
court’s judgment the Company was alone
responsible for sending the money to an account on instructions received from an unknown third party.
The case illustrates the difficulty a contracting party is placed in when funds have been
paid to an imposter. It does not, of course,
discharge the debt between the genuine
parties. The payer has to seek an alternative route to try and defeat the claim, but as
Sell Your Car With Us illustrates, the legal
basis for this may be very difficult to establish even applying the low threshold of a
genuine and substantial dispute or crossclaim.
The broader commercial lesson from Sell
Your Car With Us is the importance of a
company both having, and more importantly
applying, robust policies concerning the
making of payments. The Company had
noted that it was being asked to pay the
funds into different bank accounts from
those originally given. Those new accounts
were not in Mr Sareen’s name. It had been
unable to contact Mr Sareen on his mobile.
A test transaction of £1 had not been confirmed, or returned to the Company. It had
not apparently noted that the emails from Mr
Sareen were coming from a different email
address. It had received emails, and apparently a telephone call, from the imposter
playing the part of Mr Sareen. The Company was persuaded to make the payment.
Standing by anti-fraud policies can lead to
an unhappy customer in the short term, but
may save a claim in the longer term.
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Legal basis for the Joint Liquidators' claims

Jessica Powers
Toon and Paourou v Ross and Bell [2019]
EWHC 2855 (Ch)
High Court of Justice
Business and Property Courts of England and
Wales
Insolvency and Companies List (ChD)
Chief Insolvency and Companies Court Judge
Briggs
30 October 2019
Directors and shareholders of an insolvent
company have been held liable to repay to the
company payments made into failed tax avoidance schemes.
Facts
Mr Ross and Mr Bell were, at all material times,
directors and shareholders of Implement Consulting Limited ("the Company"). In October
2009 and March 2010, the Company paid
£609,000 and £1,015,000 respectively into an
Employment Benefit Trust ("EBT"). In 2012, the
Company paid £601,701 into an interest in
possession fund ("IPP"). Before entering into
the schemes, the Company received letters
from an accountancy practice, explaining how
the schemes worked and notifying the risks,
but no other legal or accounting advice was
taken.
In 2011, HMRC notified the Company of its intention to raise formal assessments. Shortly
thereafter, HMRC offered to discuss terms of
settlement. Determinations to tax were issued
in March 2013. The demands for tax made on
the Company as a consequence of entering
into the tax avoidance schemes totalled
£1,122,364.57.
The Company entered CVL on 26/11/16. Mr
Toone and Mr Paourou ("the Joint Liquidators")
brought a claim against the directors seeking
recovery of the monies paid into the EBTs and
IPP.

Primarily, it was alleged that the payments into
the EBTs and the IPP were ultra vires distributions, within the meaning of Part 23 of the
Companies Act 2006 ("CA 2006"). s.830 CA
2006 provides that a company may only make
a distribution out of profits available for the purpose. Whether distributable profits are available should be determined by reference to the
relevant accounts (in this case the Company's
last annual accounts): ss.836-837 CA 2006.
Chief ICC Judge Briggs held that the time for
testing the legality of a distribution is the time
when it is made.
Alternatively, it was alleged that, in causing or
allowing the return of capital, the directors
breached their duties to exercise their powers
for the purposes for which they were conferred,
and to promote the success of the Company:
ss.171 and 172 CA 2006.
Finally, it was alleged that the payments were
transactions defrauding creditors pursuant to
s.423 of the Insolvency Act 1986.
Were the payments unlawful distributions?
The Joint Liquidators submitted that the payments were an indirect return to shareholders,
and that the Court had to look at the reality of
the transactions. Contrarily, the directors contended that the Court could not go behind the
EBTs and IPP arrangements unless the relevant deeds were impugned. Chief ICC Judge
Briggs concluded that the Joint Liquidators' approach was to be preferred, and rejected the
directors' submission that the only basis of attacking the payments made by the Company
was to find that the trusts were a sham.
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The evidence showed that the payments were
taken from the Company's reserves, always
ended up in the hands of the shareholders,
were not paid for the benefit of any nonshareholder employees, were not intended to
benefit normal employees, and were made to
a specific list of beneficiaries which matched
the identity of the shareholders only. Chief
ICC Judge Briggs therefore concluded that the
payments to the EBTs and the IPP were not
transactions reasonably incidental to the carrying on of the Company's business. It was
therefore right to characterise the payments
as returns of capital to shareholders.
In circumstances where the formalities required by Part 23 CA 2006 were not performed, it followed that the payments were
unlawful distributions.
Did the directors breach their duties?
The Joint Liquidators' alternative case was
only considered briefly.
The question of whether the Company was
insolvent at the relevant time was, naturally, of
some significance to determining whether
there had been a breach of s.172 CA 2006.
Chief ICC Judge Briggs cited the Supreme
Court's decision in RFC 2012 plc v Advocate
General of Scotland [2017] 1 WLR 2767 that
tax consequent upon a payment to a failed tax
avoidance scheme falls due when the payment is made, even if not payable until later.
Thus, on the evidence (including the Company's accounts), the Company was held to
have been insolvent by 30/10/10.
As to when the directors knew, or should have
known, that the Company was insolvent, Chief
ICC Judge Briggs held that HMRC's notifica-

tion of a substantial sum due in mid-2011 was
sufficient to put the directors on notice. It was
also material that the directors had been
warned of the risk of the schemes failing before entering into them, and that the Company's turnover was significantly falling until it
ceased trading in 2012.
Unsurprisingly, the judge observed that it
would be a breach of duty to cause a Company to enter into an arrangement which sought
to achieve a distribution of assets without regard to the provisions of CA 2006, without
making proper provision for creditors, at a
time when the directors knew or ought to have
known that the company was insolvent.
Conclusions
Liability for repayment of unlawful distributions
is strict where a member knows or has reasonable grounds for believing that the distribution(s) is made in contravention of Part 23 CA
2006: s.847 CA 2006. Thus, the directors
were ordered to repay to the Company the
sums paid into the EBTs and IPP. Chief ICC
Judge Briggs made no criticism of the honesty
of the directors, and noted that his conclusion
would appear harsh to the directors.
As one of the few decisions made so far in
this context, this case is likely to offer significant comfort to officeholders seeking to recover sums paid by now insolvent companies into
failed tax avoidance schemes.

Jon Colclough
Legacy Education v Progressio and other
[2019] EWHC 3498 (Ch)
High Court
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How does the court exercise its discretion between the making of an administration order
and an adjournment to allow a CVA proposal
to be made? That was the issue that Mr Justice Morgan was asked to decide in Legacy
Education v Progressio and other [2019]
EWHC 3498 (Ch).
Four creditors and six supporting creditors
(collectively owed over £1m) brought a creditors’ application for an administration order in
respect of a company called Legacy Education Alliance International Limited (“the Company”), which was in the business of providing
property and financial markets investment
training to students.
The creditors wished to place the Company
into administration as they said that: (i) they
had identified a potential purchaser of the
Company’s assets; and (ii) the sale of the
Company’s assets by administrators would
result in a better return to creditors as compared to a liquidation. The Company opposed
the application and wished to adjourn the
hearing for five to six weeks so as to enable it
to propose a CVA to its creditors and, it was
hoped, continued to trade under its current
ownership and control.
To succeed on an administration application, it
is necessary for an applicant to: (i) show that
the company is or is likely to become unable
to pay its debts (para 11(1), schedule B1, Insolvency Act 1986); (ii) show that an order is
reasonably likely to achieve one of the purpose of administration (para 11(2)); and (iii)
persuade the court to exercise its discretion to
make the order (para 13). As Morgan J noted
at [4] of the judgment, the application was
slightly unusual in that only part (iii) was contested, i.e. the only issue was whether the
court should exercise its discretion to make
the order sought.
At [7] of his judgment, Morgan J referred to
“the wide general nature of the [court’s] discretion and the multitude of factors to be taken
into account” by reference to the Court of Appeal case of Rowntree Ventures Limited v
Oak Property Partners Limited [2017] EWCA
Civ 1944. The Judge considered the advantages and disadvantages of the alterna-

tives urged on him by the parties (i.e. administration order or adjournment for CVA proposal) by reference to the interest of the relevant parties, such as creditors, shareholders
etc.
It appears from the judgment that Morgan J
was particularly influenced by the following
factors. First, at [20], the dire financial position
of the Company. Second, at [25], the fact that
creditors favoured an administration over the
proposed CVA. Third, at [29] the existence of
a proposed purchaser (“Newco”) and the risk
that Newco might not be a willing purchaser in
a number of weeks’ time following an adjournment. Fourth and finally, at [31], the concern
that certain suppliers to the Company might
not continue to supply services if an adjournment were granted.
Taking account of these factors, the Judge
concluded at [32]-[33] that “an administration
order is the entirely natural and usual response to the circumstances of this case” and
that “the prospect of the CVA going through
and being successful [is not] particularly high”.
Accordingly, an administration order was
made.

Hermione Williams
Wallace (as liquidator of Carna Meats (UK)
Ltd) v Wallace [2019] EWHC 2503.
High Court (Chancery Division)
Does section 236(3) of the Insolvency Act
1986 have extraterritorial effect?
This question was answered in the affirmative
in Wallace as liquidator of Carna Meats (UK)
Ltd) v Wallace [2019] EWHC 2503 (“Wallace v
Wallace”),
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v Wallace”), having previously been the subject of conflicting authority. The matter came
before Mr Adam Johnson QC, sitting as a
Judge of the High Court (the “Judge”).
Section 236(3) of the Insolvency Act 1986 (“IA
1986”) is headed “Inquiry into company’s dealings, etc” and empowers the Court, on the application of an office holder or official receiver,
to require any person (within the scope of section 236(2)(a)-(c)) to, “submit to the court an
account of his dealings with the company or to
produce any books, papers or other records in
his possession or under his control relating to
the company or [information concerning the
promotion, formation, business, dealings, affairs or property of the company].” The respondent to such an application will be either
a) any officer of the company b) any person
known or suspected to have in his possession
any property of the company or supposed to
be indebted to the company, or c) any person
whom the court thinks capable of giving information concerning the promotion, formation,
business, dealings, affairs or property of the
company. As well as the provision of information, under section 236(2) the Court may
summon such person to appear before it.
The purpose of an order under section 236 is
to facilitate the functions of the liquidator: the
section enables the court to, “help a liquidator
to discover the truth of the circumstances in
connection with the affairs of the company,
information of trading, dealings and so forth, in
order that the liquidator may be able, as effectively as possible, and, I think, with as little
expense as possible … to complete his function as liquidator, to put the affairs of the company in order and to carry out the liquidation in
all its various aspects, including, of course,
the getting in of any assets of the company
available in the liquidation.” (Buckley J in Re
Rolls Razor Ltd [1968] 3 All E.R. 698 at 700).
Can this power be used in circumstances
where the respondent is not present within the
jurisdiction? This question arose for determination in Wallace v Wallace, where following
the making of a winding up order in England in
respect of Carna Meats (the “Company”), Philip Wallace (the “Liquidator”) sought the assistance of the Court under section 236(3) as he

claimed he was being hampered in his investigations into the Company’s affairs by the lack
of books and records. The last accounts filed
by the Company listed its assets as including
debtors in the amount of £809,791 and thus
the Liquidator’s evidence was that such debtors were likely to be a significant asset in the
liquidation. The Company’s director gave the
Liquidator details of the Company’s former
bookkeeper, George Wallace (“Wallace”), who
was resident in the Republic of Ireland. Whilst
Wallace did not deny that he had been the
bookkeeper and that he had access to such
records, he refused to provide such information to the Liquidator on the grounds that
he was owed money by the Company. Accordingly, the Liquidator applied to the Court
for an order under section 236(3) IA 1986 (the
“Application”). The Court granted the Application, and the following points are of note from
the judgment:
1.

As Wallace was resident in the Republic
of Ireland, service of the application had
to be effected outside the jurisdiction.
Was permission required?

A. No - authority to serve out was derived
from a combination of the Insolvency Rules
2018 (the “IR 2018”), the Practice Direction:
Insolvency Proceedings [2014] BCC 502 (the
“Practice Direction”) and the Council Regulation (EC) No 1346/2000 of 29 May 2000 on
Insolvency Proceedings (the “2000 Regulation”).
B. The cumulative effect of such provisions
was that the case was one in which the Liquidator was entitled to serve his Application outside the jurisdiction without permission.
2. Leaving to one side the fact that Wallace
was resident in the Republic of Ireland, was
he otherwise a proper respondent to the Application, on the basis that he fell within the
scope of persons identified by section 236(2)?
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scope of persons identified by section 236(2)?
A. Yes. Wallace fell within either section 236
(2)(b) or (c): as the Company’s books and records qualified as “property of the company”
within subsection (2)(b) or alternatively he had
information concerning the business, dealings,
affairs or property of the company (2(c)).
3. Is the phrase “any such person as is mentioned in subsection 2(a) to (c)” confined to
persons within the jurisdiction or can it extend
to persons abroad?
A. The phrase is not confined to persons within the jurisdiction.
B. There is a rule of construction that English
statutes are presumed not to have extraterritorial effect. Where, for example, a provision
requires attendance before the Court and either reflects directly or is closely modelled on
the Court’s subpoena power, there is a strong
presumption in favour of extraterritorial application.
C. However, section 133 IA 1986 empowers
the Court to make orders requiring the attendance of persons abroad, namely the public
examination of a director of an English company which is in compulsory liquidation, or of
other persons who were involved in the promotion, formation and management of the
company, regardless of whether they are resident or present in England. Further, the presumption against extraterritoriality has been
rebutted in cases in the insolvency context.
For example, the setting aside of transactions
which have contributed to the insolvency.

independent of the power to summons a
person before the Court for examination.
As such, the power to require the production
of documents and information under section
236(3) may be exercised even if no summons
is issued under section 236(2).
F. However the Judge was clear that there
were important safeguards to have in mind
when faced with such an application under
section 236(3), as regard must be had to the
international dimension:
i. The Court must ask itself whether, in respect
of the relief sought against him, the respondent is sufficiently connected with the jurisdiction for it to be just and proper to make an order despite the foreign element; and
ii. The Court must be wary of making orders
which seek to regulate the conduct of third
parties abroad in respect of matters having no
real connection with the jurisdiction.
In summary, the Court will always need to be
satisfied that there is a sufficient connection,
that the order sought is justified and does not
involve any excessive or exorbitant exercise
of jurisdiction. The Judge was careful to distinguish the power to order the production of
documents and information under section 236
(3) from the more invasive power to summons
a person to appear before the court under
section 236(2). Indeed, the question of whether a person outside the jurisdiction can be ordered to attend before the English court under
section 236(2) remains open.

D. The power under section 236(3) to require
the production of documents and information
is different from the power to issue a summons. It is less invasive and do not involve
anything akin to the Court’s subpoena power.
As the Judge put it: “in the modern world of
cross-border business practices, it is natural
to construe that power as extending to any of
the categories of persons identified, whether
within or outside the jurisdiction.”
E. In conclusion, section 236(3) confers a free
-standing power to require a respondent to
submit an account of dealings and to produce books, papers and records, which is
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"Phil Reeves is 'an excellent operator', who 'runs a great team'. 'You can rely on
his recommendations and solicitors have absolute faith in his advice.'"
Legal 500

About New Square Chambers
New Square Chambers are a leading set of
commercial chancery barristers based in Lincoln's Inn, London. Our specialist practice
areas are trusts and estates, commercial
litigation, civil fraud, company, insolvency
and property, as well as a number of related
areas including professional negligence, intellectual property and public law. We have
extensive experience of offshore and international work in all areas of our practice. We
have long-standing reputations in jurisdictions such as Antigua, the Bahamas, Bermuda, the British Virgin Islands, the Cayman
Islands, Gibraltar, Channel Islands, Hong
Kong, Jersey and Singapore.
Our 40 members, including 5 QCs, provide
comprehensive expertise and experience in
representing and advising clients in England
and Wales and abroad. We are recognised
by the legal directories as leaders in our
fields of practice and are the home of leading specialist practitioners' works, including
Lewin on Trusts and Hollington on Shareholders Rights.

We aim to provide a professional service of
the highest standard founded on deep
knowledge of the law and a practical approach. We work collaboratively with our clients and their advisors to produce the best
possible result.
The Practice Management Team is led by
Head of Clerking Phil Reeves and supported
by Michelle Greene, Nathan Hitchman, Cameron Grant and Charlie Sherwood.
All Practice Managers work together to ensure a consistently high level of client service.
They
have
a
comprehensive
knowledge of all our barristers and their specialisms and the court listing process. In addition they have excellent relationships with
court staff.

